Under the terras of the Mine Act and the MSHA/OSHA agreement,
it is clear that the quarry should remain under MSHA juris-
diction.  It is also clear that the shaped refractory and
special refractory plants are engaged in manufacturing of
"finished refractories" and are, therefore, under QSHA
jurisdiction.  The question to be determined under the
"convenience of administration" provision of section
3(h)(l) and the MSHA/OSHA agreement is whether all or part
of the remainder of the Basic Refractories facility can
reasonably be regarded as an integral part of the refrac-
tories manufacturing plants and therefore, as part of a
single "physical establishment" under OSHA jurisdiction;
or whether some reasonable physical separation can be made
in order to preserve MSHA jurisdiction over all or part of
the remainder of the facilities.

Based on an examination of the flow chart attached to your
memorandum and discussions with MSHA personnel, It is our
view that the point in the process at Basic Refractories
where the stone enters the storage silos is the point at
which MSHA and OSHA jurisdiction separates.  It Is at this
point where the raw material (stone) can be said to "arrive
at the plant stockpile," per the MSHA/OSHA agreement.  Agree-
ment Appendix A.  The operations taking place before the
arrival of the stone at the storage silo, i.e., quarrying,
crushing (plant 35), sizing (plant 36) and the AG stone plant
operation (plant 37) are classical mining and milling opera-
tions, and could very well take place even If the facility
were solely a quarry and not associated with a refractory
plant.  Thus, drawing the line for purposes of jurisdiction
at the storage silos is consistent with the MSHA/OSHA agree-
ment and Is reasonable from the standpoint of a traditional
view of mining and milling operations.

Accordingly, any MSHA citations or orders against Basic
Refractories for violations relating to the quarry, the
crushing plant (plant 35), the sizing plant (plant 36),
or the AG stone plant (plant 37) should remain under MSHA
jurisdiction.

The other outstanding citations should be vacated.  Although
these citations were validly issued, since they arose prior
to the execution of the MSHA/OSHA agreement, and could legally
support the imposition of a penalty If they are established,
our position Is that because jurisdiction has been trans-
ferred to OSHA, no useful purpose would be served by continu-
ing to process the case to its conclusion.

In view of the foregoing, the Petitioner's March 20, 1980, motion to
dismiss will be granted.
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